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28 October 2022

Matthew Fradgley Partner Thomas Kwok

Development Manager - QLD/NSW Intrapac Direct Line (02) 8083 0420

Suite 3 - Level 3, Building 1, Acuity Business Park Email thomas.kwok@holdingredlich.com
209 Robina Town Centre Drive Our Ref TBK 19750409

Robina NSW 4226

By email: mfradgley@intrapac.com.au

Dear Matthew

Advice in relation to Stage 5 and Stage 6 of Banyan Hill - Complying Development under the
Greenfield Housing Code

1. Summary of advice

We summarise our answers to your questions in the table below. Defined terms are set out in the
body of the advice, which should be read in full.

Question Summary

Whether complying development can be Yes, insofar as the ‘Dry Stone Wall’ is not situated
carried out on all the Lots identified as part | on any of the resulting lots in which the
of Stages 5 and 6 in Banyan Hill development is proposed to be carried out.

Development under the Greenfield
Housing Code?

2.  Background to request for advice
2.1 Request for advice

You have sought for advice on whether complying development under the Greenfield Housing
Code contained within the State Environmental Planning Policy (Exempt and Complying
Development Codes) 2008 (Codes SEPP) can be carried out on:

(a) all lots comprising Deposited Plan 1280098, being Stage 6 of the Banyan Hill Development;
and

(b)  all resulting lots created upon registration of the plan of subdivision of 411/1278789 and
362/1273203, in Stage 5 of the Banyan Hill Development, noting that this subdivision has
not yet occurred,

(the Lots).
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Status of Heritage item on the Lots
We have been provided with copies of the following documents:

(a)  Ballina Shire Council Planning Certificate for Lot 227 in DP 1274416, being the parent title of
the resulting lots comprising Stage 6 in the Banyan Hill Development (Certificate 1). For
clarity, the e-spatial viewer does not identify any lots in DP1280098 as comprising a heritage
item. Certificate 1 is dated 17 September 2022.

(b)  Ballina Shire Council Planning Certificate for Lot 411 in DP 1278789, being one of the parent
titles for the future lots comprising Stage 5 in the Banyan Hill Development (Certificate 2).
Certificate 2 is dated 29 June 2022.

(c)  Ballina Shire Council Planning Certificate for Lot 362 in DP 1273203, being the other parent
title for the future lots comprising Stage 5 in the Banyan Hill Development (Certificate 3).
Certificate 3 is dated 11 April 2022.

We have assumed the continuing accuracy of Certificates 1, 2 and 3. Please let us know if you
would like us to obtain new certificates, particularly given the commencement of relevant
provisions of the Environmental Planning and Assessment Regulation 2021 in October 2022
relating to planning certificate content.

Part 2(h) of Certificate 1 and Certificate 3 states that ‘the land does not contain, nor constitute, an
item of environmental heritage, as listed in Schedule 1 of the BLEP 1987, or Schedule of the BLEP
2012, in so far as either plan applies to the subject land'.

Conversely, part 2(h) of Certificate 2 states that ‘an item of environmental heritage significance
exists on the Lots, as identified in Schedule 5 of the BLEP 2012.’

Critically, complying development under the Greenfields Housing Code cannot be carried out if
the development is on land on which there is a heritage item identified. We understand that
Council has advised that any new dwelling house on any such lot must be approved by way of a
development application until such time as the Heritage Map in the Ballina Local Environmental
Plan 2012 (BLEP) is amended.

For clarity, Lot 411 in DP 1278789 is the only lot identified as comprising the relevant heritage
item. As such, our advice considers whether, given the location of the heritage item, complying
development can be carried out on this lot under the Greenfields Housing Code.

Advice
Zoning of the Lots
Below is an extract from the NSW planning portal depicting the following:

(a)  The location and applicable zoning of the resulting lots comprising Stage 6 is shown in
black;

(b)  The location and applicable zoning of the parcel comprising 411/1278789 is shown in blue;
and

(c)  The location and applicable zoning of the parcel comprising 362/1273203 is shown in red.
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Based on the extract above, the following zoning applies to the Lots under the Ballina Local
Environmental Plan 2012 (BLEP):

(a)  The lots comprising Stage 6 are zoned in part RU1: Primary Production, R2: Low Density
Residential and R3: Medium Density Residential.

(b)  The parcels comprising 411/1278789 are zoned R2: Low Density Residential.

(c)  The parcel comprising 362/1273203 is zoned in part R3: Medium Density Residential and
RU1: Primary Production.

‘Dwelling houses’ are permitted with development consent in each of the zones listed above.
The Heritage listing under the BLEP

Below is an extract from the NSW planning portal depicting the location of the heritage item in the
BLEP (shown in brown):
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The relevant heritage item listed in Schedule 5 to the BLEP is the “dry stone wall” (197). The dry
stone wall is of local heritage significance. The address for the item is given as “Albert Sheather
Lane”. The property description is given as “Lot 2, DP 1171927”. We understand that Lot 2 in DP
1171927 is a relevant parent lot from which Lot 411 in DP 1278789 was subsequently created.

Further details about the dry stone wall were provided as part of the development application to
subdivide the land for residential development.!

The Heritage Conservation Management Plan provides further details about the dry stone wall
(referred to in the Heritage Conservation Management Plan as Wall 1):

“The Dry Stone Wall runs north-west and westward, ascending the edge
of the hill for some 550 m. The wall then stops, but the road can be
detected running south-west and then south for another 450 m to the top
of the hill.

The Dry Stone Wall identified by the study is extensive, and for the
purposes of this assessment will be distinguished from other walled /
rock terraces as ‘Wall 1’. Wall 1 is up to 2.0 m high on the down slope
and 1.0 m on the upslope but varies in the quality of build and in its
current condition. It is approximately 1.3 m wide at the base. There is
considerable variation in the character of the wall along its length

which cannot be ascribed to its condition alone. It is possible that the
wall was built in stages, and that its construction was influenced by both
topography and necessity. In places, only sufficient wall was constructed
to retain the road above it. In other places, the road is not only retained,
but the wall extends over a metre above the upper side surface. In places

! Revised Cumbalum Urban Release Area (CURA) Precinct A: Heritage Conservation Management Plan, prepared for Planners
North by Everick Heritage Consultants, December 2017.
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the wall has collapsed, due largely to a number of native (Lillypilly,

Tuckeroo and Beech Birds Eye) and introduced species (Camphor Laurel,

Mandarin and Cypress) that have grown within the wall ... The basic characteristics of
the wall were noted during the inspection and specific recordings were taken at 10
separate sections along the length of the wall.”

The location of Dry Stone Wall 1 is shown below in red on the extract from the Heritage
Conservation Management Plan:
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Whether complying development can be carried out on the Lots under the Greenfield Housing
Code

For development to be carried out as ‘complying development’, it must comply with the relevant
requirements of both the Environmental Planning and Assessment Act 1979 and the Codes SEPP.

General requirements relating to complying development

The Codes SEPP contains general requirements relating to complying development applicable to
all Codes, including the Greenfield Housing Code.

Those general requirements include, amongst other things, that to be complying development for
the purposes of any environmental planning instrument, the development must not be carried out
on land that is identified as an item of environmental heritage or a heritage item by an
environmental planning instrument or on which is located an item that is so identified.?

Further, clause 1.17A(4) of the Codes SEPP provides that if an item is not listed on the State
Heritage Register but identified as an item of environmental heritage in an environmental
planning instrument does not comprise, or is not located on, the whole of the relevant land,
subclause (1)(d) applies only to the part of the land that is described and mapped on that
instrument.

21 1.17A(1)(d)(iii) of the Codes SEPP.
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Advice about what constitutes the heritage item

For the Greenfield Housing Code to be excluded from operating on the relevant lots, the heritage
item must be described and mapped so that it applies to that parcel of land.

In this case the heritage item is the “dry stone wall”. The dry stone wall is only located on Lot 363
DP 1273203 i.e. outside Stages 5 and 6, and not on the Lots comprising Stages 5 and 6.

In circumstances where the map shows the item as including the whole of the parent parcel on
which the item is located on the parent lot being, Lot 2 in Deposited Plan 1171927, what the
heritage item is, is to be established by reference to the description of the item in the Schedule to
the BLEP rather than by reference to the map (see for example the approach adopted by O’Neil C
in Howe Architects Pty Ltd v Ku-ring-gai Council [2021] NSWLEC 123 at [55]).

That is because the Heritage Map is based on the digital cadastral information in the geographic
information system held by the Council and does not show the heritage item (see Leichhardt
Council v Telstra Corporation (2005) 139 LGERA 62 at [31]).

In this case the dry stone wall is only located on Lot 363 DP 1273203, and not on the Lots, as
stated above. On that basis, complying development can be carried out under the Greenfield
Housing Code without the Heritage Map in the BLEP having to be altered.

Conclusion

The Lots comprising stage 6 and lot 362 in DP 1273203 are not identified on the relevant Heritage
Map as containing the heritage item.

While Lot 411 in DP 1278789 is identified as comprising the heritage item, the heritage item is not
situated on this lot and is to be established by reference to the description of the item in the
Schedule to the BLEP, rather than the map.

Providing the development complies with the other standards specified under the Greenfield
Housing Code and cl 1.17A of the Codes SEPP, complying development can be carried out on all of
the Lots without having to amend the Heritage Map in the BLEP for the reasons set out in this
advice.

This advice is provided to Intrapac for its purposes. Other parties need to obtain their own advice
in relation to the issues in this advice.

Yours sincerely

Holding Redlich



